Provo City Board of Adjustment
Appeal Staff Report
Hearing Date: July 16, 2009

Agenda ltem: 6 REQUEST
Daniel Shields appeals a staff determination for the legal use of property generally
Applicant: Daniel Shields located 1152/1154 East 560 North as a two-family dwelling and the legal

. . occupancy of the property as one family or three singles per dwelling unit. This
Staff Coor-dlnator. Charles property is located in the RC (Residential Conservation) zone. Foothills
Chamberlain Neighborhood 09-0013AP

Property Owner: Daniel Shields
Parcel ID#: 39:007:0022

CURRENT LEGAL USE
Two-Family Dwelling

Acreage: .22
Number of Units: 2 STAFF REPORT SUMMARY OF KEY ISSUES
. . The home was built in 1967.
Number of Lots:1 . The applicant claims a nonconforming right to four units and baching
singles occupancy per unit.
. The zoning restrictions on the property would not have permitted more
than two units.
. Baching singles occupancy was never permitted for this property due
to insufficient parking to support baching singles occupancy.
. There are no building permits or other documents on file that reflect

that the property was legally converted to a multiple-family dwelling
with four units.

. In 1984, a previous owner of the property attempted to move zone
boundaries in order to allow four units at the property, but his petition
was denied.

. In 2003, the zone was changed to RC, Residential Conservation Zone.

. In 2004, Mr. Shields applied for and received a Rental Dwelling

License for a two-family dwelling with three (3) singles per unit. He
did not appeal the two-family dwelling determination.
. There are currently only two units at the property and two kitchens.

ALTERNATIVE ACTIONS
1 Deny the requested appeal. This action would be consistent with the
recommendations of the Staff Report.

2. Continue to a future date to obtain additional information or to further
consider information presented. The next available meeting date is August 20,
2009, 6:00 P.Mm.

3. Approve the requested appeal. This action would not be consistent with the
recommendations of the Staff Report. The Board of Adjustment should state
new findings.

OVERVIEW

The property is currently being used as a two-family dwelling in the RC Zone. The applicant claims that the property is a
multi-family dwelling with four units. He also claims a right to baching singles (4-6 singles) occupancy as opposed to
family occupancy (maximum of 3 singles). There are no city documents supporting the owner’s claim that this is a legal
multiple-family dwelling with four units in the RC zone. The RC zone permits one-family dwellings and one-family
dwellings with accessory apartments as well as any use legally established by April 2, 2002. The Board must consider
whether the owner has a legally established multiple-family dwelling with four units and/or baching singles occupancy by
April 2, 2002.




RELEVANT HISTORY

The home was built as a two-family (duplex) dwelling in 1967 as shown on the original building permit (Attachment #1).
The lot size is 9,582 sg. feet and the property contains four legal parking spaces. From the time of construction until 2003,
the home was located in various zones which permitted one and two-family dwellings.

Although the City permits show the property as a two-family dwelling and the County documents also designate the
property as a “duplex” (Attachment #2) as early as 1972, a “basement” address for both 1152 and 1154 East 560 North
appeared in Polk and Cole research. From 1972 to 1994, the Directories have listed “basement” units intermittently at the
property. Polk and Cole Directories are used as a resource to identify persons living at an address. (Attachment 3 Polk
and Cole)

There are no building permits, zone verifications or rental dwelling license documents that legally classify the property as
a higher use than a two-family dwelling with a maximum occupancy greater than three (3) singles or one family per unit.

FINDINGS OF FACT
1. Provo City building permit #A1347 classifies this property as a “duplex” (two-family dwelling). (Attachment #1-
Building permit application & records)

2. Utah County records indicate the home was built in 1967 as a “duplex” (two-family dwelling). (Attachment 2
Utah County Property Information)

3. The following is a table providing a summary of the zones the property has been located in through the years and
the zoning code requirements:

YEAR ZONE LOT AREA PER REQUIRED PERMITTED USE
UNIT (sq. ft.) PARKING
1964-1974 R-5 6,000 for one-family 1.25 spaces per unit | One and two-family
plus an additional dwellings , baching
1,500 for two family apartments,
dormitories, boarding
houses
1974-1983 R-2 7,000 for all One space per unit | One and two-family
dwellings dwellings , baching
apartments, boarding
houses
1983-2003 R-2 8,000 for all Two spaces per unit | One and two-family
dwellings dwellings
2003-present RC Any lot area legally | Two spaces per unit | One-fam dwellings,
existing prior to Accessory apts, uses
April 2, 2002 legally established by
April 2, 2002
4. The zoning history shows permitted uses from 1964 to 1974 which included two-family dwellings, boarding

houses and baching apartments. A two-family dwelling was defined as “...a building arranged or designed to be
occupied by two families, the structure having only two dwelling units.” Boarding houses were defined as “...a
building having not more than one kitchen...” which would eliminate this property. Baching apartments were
defined as “...a dwelling unit occupied by three or more students or persons of one sex not related by blood or

marriage.”

The zoning from 1974 to 1983 also permitted two-family dwellings, baching apartments and boarding houses.
The boarding house definition in the 1974 Ordinance was essentially the same as the 1964 Ordinance definition,
which rules out this property as a boarding house. The two-family dwelling unit definition is also the same. The
baching apartment definition remains the same as 1964 with the additional language “...who are jointly utilizing



the kitchen facilities of the dwelling unit.”

The following is a table providing a summary of the baching apartment requirements for the property through the
years and the zoning code requirements:

YEAR ZONE REQUIRED PARKING BACHING APTS
PARKING PROVIDED PERMITTED
USE
1964-1974 R-5 The greater of (A)1.5 2 spaces per unit, 4 [ YES, Maximum of
spaces per 150 sq. ft. total six (6) singles per
devoted to bedrooms, unit

or (B) 1 space per
vehicle operated
from the property

1974-1983 R-2 One space for each 2 spaces per unit, 4 [ YES, Maximum of
occupant of a total four (4) singles per
dwelling unit unit

1983-2003 R-2 2 spaces per unit, 4 [ NO

total
2003-present RC Any legally existing 2 spaces per unit, 4 [ All legally
parking established total established baching
prior to April 2, 2002 apartments as of
April 2, 2002

From 1964 until 1983, the property was located in zones that would have allowed units to have been established
as “baching apartments”. Baching apartments indicate a permitted occupancy of more than three for baching
singles. The term does not indicate the number of units at a property. In order for a unit to become a baching
apartment, all units in the building must also be baching apartments.

From 1964 until 1974, the zone would have allowed a maximum occupancy of six (6) singles per baching
apartment, if the owner could provided 1.5 legal off-street parking spaces for every 150 sq. ft. of area in the
property devoted to bedrooms.

From 1974 until 1983, the zone would have allowed a maximum occupancy of four (4) singles per baching
apartment, if the owner could provide one (1) legal off-street parking space for each occupant.

The property currently has four (4) legal off-street parking spaces, two per unit. This would have excluded the
property from meeting the parking requirements to have legal baching apartments.

In March of 1984 , Mr. James Peterson, a previous owner of the property attempted to change the R4 zone
boundary to the north to encompass this property and thereby give the owner the ability to establish four units at
this property. The Planning Commission recommended denial and on March 27, 1984 the Provo City Municipal
Council accepted the recommendation and denied the petition. The file from the attempted zoning amendment is
attached. (Attachment 4 Casefile #084-155R Contents-Request to Rezone)

In 1984, staff argued that moving the R4 boundaries to encompass the property would not allow Mr. Peterson to
establish four units anyway, because the property could not provide adequate parking. Moreover, staff states that
they feel the property was already over occupied at that time. (Attachment 4 Casefile #084-155R Contents-
Request to Rezone)




13. In 1996, a complaint was received by the zoning division regarding over occupancy and three units at the
property. Staff notes state that the third unit was illegal. On May 7, 1997 staff indicates that Mr. Peterson had
removed the illegal third unit and the case was closed. (Attachment 5 Casefile #96-0432ZE Contents)

14. On November 1, 1996, Mr. Peterson applied for a Zone Verification and the determination was made that the
property was a legal two-family dwelling. (Attachment 6 Zone Verification Research 1996)

15. On January 20, 2004 Mr. Peterson applied for and obtained a Rental Dwelling License for the property. The
Rental Dwelling License stated that the legal use of the property was a two-family dwelling with an occupancy of
one (1) family or three (3) singles per unit. This determination was never appealed. (Attachment 7 Mr.
Peterson Rental Dwelling License Application and Approval 2004)

16. On May 2, 2008, Mr. Shields applied for and obtained a Rental Dwelling License for the property. The Rental
Dwelling License stated that the legal use of the property was a two-family dwelling with an occupancy of one (1)
family or three (3) singles per unit. This determination was never appealed. (Attachment 8 Mr. Shields
Rental Dwelling License Approval Letter May 2008)

17. The City has no other building permits, zone verifications, or rental dwelling licenses for the property beyond
those listed above.

18. The property is currently used as two units and lacks almost all building code requirements necessary in order to
establish four units including fire separation, separate heat sources, and separate kitchen facilities.

19. The property did not substantially comply with zoning and building codes in effect when the circumstance was
created as required by 14.36.110(3).

APPLICABLE ZONING CODES

Current Provo City Code
14.32.010. Purpose and Objectives

The Residential Conservation (RC) zone is established to encourage conservation of existing housing by limiting
the use of a given lot or parcel to the legal use existing on April 2, 2002. Legally existing uses may continue indefinitely
and are intended to be treated as conforming uses. Such uses may be replaced as provided in this Chapter. However, if
existing residential uses are replaced, new development is to be established at not more than the same density as legally
existed on April 2, 2002. (Enacted 2002-03, Am 2002-03, Am 2002-33, Am 2002-44)

14.36.110. Residential Structures Originally Constructed as a One-family Dwelling - Status Determination

(1) Purpose. In addition to other applicable provisions of this Chapter, the provisions of this Section shall be
applied to determined whether a residential structure originally constructed as a one-family dwelling, but not presently
occupied as such, should be deemed a nonconforming structure or use, or both.

(2) Building Permit Record. If necessary building permits were issued authorizing one (1) or more units in the
dwelling in addition to the original dwelling unit and construction was substantially completed pursuant to such permits,
the issuance of such permits shall be prima facie evidence that the structure and use are nonconforming.

(3) No Building Permit Record. If no building permits exist, a determination of nonconformity shall be made
pursuant to Subsections (a) and (b) below:

(a) A determination shall be made as to whether a dwelling unit substantially conforms to applicable
zoning and building code requirements in effect when the additional dwelling units was established, particularly
those requirements in effect when the additional dwelling unit was established, particularly those requirements set
forth in Section 14.36.130 of this Chapter. Such determination shall include a physcial inspection fo the premises
by the Chief Building Official or his designee.

() If substantial conformance with applicable codes is found, the nonconforming circumstance shall
be deemed legally established.

(if) If substantial conformance is not found, the illegal aspects of the structure and use shall be
abated or brought into compliance with applicable zoning and building code requirements in effect
when the additional dwelling unit was established, except as provided in Section 14.36.130 of this



Chapter.

(b) The presence of an interior connection between upper, lower or adjoining portions of a structure
originally constructed as a one-family dwelling shall create a presumption that only one dwelling unit was
originally authorized, unless the connection was obviously originally constructed as a vestibule, lobby or
passage was between dwelling units in the structure. Any evidence that the dwelling units were legally created,
including, but not limited to information listed in Section 14.36.100(2)(b) of this Chapter, shall be submitted to the
Zoning Administrator to aid in making this determination. (Rep&ReEn 2002-05)

Provo City Code 1964
24.04.070 Baching apartment.

The term ““baching apartment” shall mean a dwelling unit occupied by three or more students or persons
of one sex not related by blood or marriage.

24.04.080 Boarding house.

The term “*boarding house™ shall mean a building containing not more than one kitchen, where for
compensation meals are provided for three or more persons pursuant to previous arrangements on at least a
weekly basis in contradistinction to a hotel or a café. For the purposes of this title, where the number of
boarders are two persons or less, such boarders shall be considered as a party of a family.

24.32.030 R-5 Zone Use Requirements
The following uses shall be permitted in the R-5 residential zone:

(b) Baching apartments for the accommodation of not more than six persons when located in a building
containing no other dwelling units.

24.18.060 Boarding house-Dormitories.

For boarding houses, lodging houses, rooming houses or baching apartments, and dwelling units
occupied by more than three persons not related by blood or marriage (except those in rest homes), at least one
car parking space shall be provided for each automobile used or parked on or about the premises by persons
accommodated in such building, or one and one-half parking spaces for each one hundred and fifty square
feet of floor space devoted to bedrooms, whichever is greater.

Provo City Code 1974

24.22.020 R-2 Zone Principal Permitted Uses

Baching apartments (only in buildings devoted exclusively to this use) (two units only per lot with a maximum
of four (4) baching tenants per unit)

24.108.090 Parking Spaces Required

Except as otherwise provided in this Title, the number of off-street parking spaces for various uses shall be as
follows:

Dwellings, Apartments (Baching tenants only) One (1) parking space for each occupant of a dwelling unit.

CONCLUSIONS

Legal Use:

The zoning requirements for this property would not have permitted the conversion from a two-family dwelling to a
multiple-family dwelling with four units. Past attempts to change the zone that the property was situated in, in order to
provide four units, was denied by the Provo City Municipal Council. There are no building permit records indicating that
the property was ever legally converted. In the absence of a valid building permit showing the legal conversion of the
property, the Chief Building Official must determine whether the property substantially complies with applicable building
codes at the time the conversion occurred. Structural evidences at the property point to the conclusion that the property
would not have met the zoning and building requirements for a multiple-family dwelling with four units at any time in the
property’s history. The presence of interior connections, only two heat sources and the lack of appropriate fire separation
all indicate that the conversion of the property did not have substantial conformance with the codes in place at any point
during the property’s history. Moreover, the property currently is only used as a two-family dwelling.




Provo City Code 14.36.110 declares that a property with no building permit records bring into compliance all aspects of
the property that are not in substantial conformance with the applicable zoning and building requirements. The home is

now located in the RC zone which requires that the property be in substantial compliance and legally established prior to
April 2, 2002. Accordingly, the property must be kept in compliance restricting the number of units to two.

Legal Occupancy:

The property did not meet the zoning requirements for baching singles occupancy (more than three (3) singles). A higher
occupancy would only have been granted in the past, if the property could qualify for baching apartment status.
However, there is not sufficient parking at the property to comply with the requirements to legally establish a
baching apartment. Multiple determinations have been made in recent history, including a Rental Dwelling License
approval for Mr. Shields, which state the maximum occupancy of the property as one (1) family or three (3) singles per
unit. None of these determinations were appealed.

Provo City Code 14.32.010 declares that uses in the residential conservation zone are restricted to those uses legally
existing on April 2, 2002, or other uses as declared in that title. The RC Zone restricts occupancy to three (3) singles per
unit. Since Mr. Shields’ property was never established with a higher occupancy than three (3) singles per unit, the
occupancy cannot be established for baching singles occupancy.

Staff requests that the Board of Adjustment uphold the staff determination of legal use based upon the evidence presented.
If the Board determines that the use of a multiple-family dwelling with four units or an occupancy greater than one (1)
family or three (3) singles per unit was legally established prior to April 2, 2002, the Board must state new findings. If the
use or occupancy is not granted, Staff requests that the Board determine a compliance date.

JUDICIAL APPEAL OF BOARD OF ADJUSTMENT ACTION
Chapter 14.05 provides a process for appeal of a determination by the Board of Adjustment (quoted in part):

04.05.050. Judicial Appeal.

(1) Any person aggrieved by or affected by any decision of the Board of Adjustment may have and maintain a
plenary action for relief from the District Court of competent jurisdiction, provided petition for such relief
is presented to the court within thirty (30) days after the filing of such decision in the office of the Board of
Adjustment or with the City Recorder.

ATTACHMENTS

Attachment 1 Building Permit 1347 Application and Records

Attachment 2 Utah County Records

Attachment 3 Polk and Cole Research

Attachment 4 Casefile #084-155R Contents-Request to Rezone

Attachment 5 Casefile #96-0432ZE Contents

Attachment 6 Zone Verification Research 1996

Attachment 7 Mr. Peterson Rental Dwelling License Application and Approval 2004
Attachment 8 Mr. Shields Rental Dwelling License Approval Letter May 2008
Attachment 9 Applicant’s Statement
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Provo City Building Permit Attachment 1, Page 3 of 3
Permit # A1347 Site Address: 1150 - 1152 E 560 N Applied: 6/16/1967
Applicant: SKOUSEN, W CLEON Issued: 6/16/1967
CO Issued:
Work: Home:
Cell: Fax:
Parcel 1.D.
Contractor: Use Code: NRMF
BRODERICK & HOWELL Valuation: 16500
PO BOX 247 Subdivision:
OREM, UT 84057 Lot # Zone:
Work: Home: Plat Plan Check:
Cell: Fax: Units: 2 Zoning Aprvi:
Stories: Occupancy:
Dimensions: Type Const:
Sqft per floor Setbacks Parking: Issued By: WH
21 s;: I;ront: Inspection Instructions:
nd: ear:
3rd: Right: DUPLEX
Garage: Left:
Fees:
Electric: Plan Check: Receipt #'s
Plumbing: Permit: 54.25
Heating: State: Water Meter:
Assessments:
Drainage:
Elect.Conn:
Bond: Issued License Name
Sewer: Electrica!:
Water: Plumbing:
Const.: Mechanical:
Problems Date Contact Phone Resolved
Inspections # Inspections : Work Units :
Type

Insptr

Status
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Property Appraisal Information

Utah Coum’y Online

The Officiai Web Site of
utah County Government

PROPERTY INFORMATION

Parcel 390070022
Address: 1152 E 560 NORTH PROVO UT 84606-6603 £
Owner: SHIELDS, DANIEL ET AL

Property Type:  DUPLEX
Specific PT: DUPLEX

Land Size: 0.22

Total Photos. 2

RESIDENTIAL BUILDING INFORMATION:

Building Style: DX Year Buiit: 1967
Main Floor Area: 1800 Attached Garage SF:
Uppr Floor Area: BSMT Garage SF:
Basement Area: 1800 Builtin Garage SF:
Finished Bsmt Area: 1800 Detached Garage SF:
Finished Attc Area: Carport SF: 724
Bedrooms: 4 # of Families: 2 Ext Wall Type:
# of Kitchens: 2 Roofing
Full Bath 4 Firepiaces: A/C
3/4 Bath: Metal Fireplaces: Heating
1/2 Bath: Overall Grade: A
Overall Condition: A
Effective Yr Built: 1984
Last Review: 12/6/2007

Related Documents:
390070022_01-1.JPG Building Sketch
390070022_01-2.JPG Building Sketch
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ASPHALT-SHNG
NO
PRIMRY-CNTRL

If you would like to comment on an appraisal issue or call an ltem to our attention, you may click here and do so.

Main Menu

Comments or Concerns on Value/Appraisal Assessor's Office
Documents/Owner/Parcel info Recorder’s Office
Address Change for Tax Notice

This page was created on 3/10/2009 7:28:57 AM

http://www.co.utah.ut.us/dept/assess/appraisalinfo.asp?avParcelld=390070022 3/10/2009
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